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Present:- ShriRaviRai,Ld.CounselfortheAppellant.
ShriRikeshSingh,Ld.CounselfortheRespondent.

Thisorderdealswithappellant’sprayerforcondonation
ofdelay,admissionoftheappealandstayontheexecutionof
theimpugnedorderspendingdisposaloftheappeal.

The appealchallenges the orders dated 22.01.2021
passedbytheAPFCDelhi(South)u/s14B and7QoftheEPF
&MPAct,whereintheappellanthasbeendirectedtodeposit
Rs.4,38,305/-& Rs.1,62,192/-as damage and interest
respectively for delayed remittance of EPF dues of it’s
employeesfortheperiod11/1994to07/2015.Noticebeing
servedontherespondent,learnedcounselShriRikeshSingh
appeared and participated in the hearing held via video
conferencing. No separate petition has been filed for
condonationofdelay.

Perusalofthe record and office note ofthe registry
revealsthattheimpugnedorderwaspassedon22.01.2021and
theappealhasbeenfiledon27.10.2021,i.ebeyondtheperiod
oflimitation.Thus,aprayerhasbeenmadeforcondonationof
delayonthegroundsmentionedintheappealmemo.Another
prayerhas been made forstay on the execution ofthe
impugnedorderspassedu/s14B & 7Q ofTheActpending
disposaloftheappeal.Appellanthasfiledseveraldocuments
tosupportthestandtakenintheappeal.

Sincetheregistryhaspointedoutabouttheinordinate
delayinfilingoftheappealandRespondenthasraisedserious
objectionwithregardtothesame,itisdesirablethattheprayer
forcondonationofdelaybedealtatthefirstinstance.

Ithasbeencontended thattheestablishmentagainst
whichtheimpugnedorderhasbeenpassedwasnotawareof



theimpugnedordertillserviceoftherecoverynoticebyhand.
Therepresentativeoftheestablishmentoninquirycameto
know abouttheimpugnedorderandonhisrequest,acopyof
theorderalongwiththecalculationofdamagewassupplied.
Thus,theappellanthasstatedthattheappealhasbeenfiled
within60daysfrom thedateofcommunicationoftheorder.

TheRegistryofthisTribunalhaspointedoutthatthe
appealhas been filed afterin ordinate delay.The learned
counselfortherespondentMr.RikeshSinghinhisargument
has taken serious objection to the inordinate delay and
submittedthattheimpugnedorderwaspassedon22.01.2021
and it was signed on 18.01.2021and same day it was
dispatchedintheaddressasmentionedatthebottom ofthe
order.Hehasinstructionfrom thedepartmentthattheorder
sentbypostwasneverreturnedundelivered.Hencetheappeal
ishopelesslybarredbylimitationandliabletobedismissed.He
therebysubmittedthattheappellanthasfailedtoexplainthe
delayinfilingtheappeal.HealsoarguedthatwhentheAct
providesatimelimitof60daysforfilingtheappeal,whichcan
beextendedforafurtherperiodof60daysinappropriatecases
theTribunalcannotcondonethedelaybeyondthatperiod.

Tosupporthiscontentionheplacedrelianceinthecase
ofC/M AngooriDeviInterCollegeandanotherVSStateofUP
&threeothersdecidedbytheHon’bleHighCourtofAllahabad
inwritcaseno.27906/2019,inwhichithasbeenheldthat:-

“Whenatimelimithasbeenprescribedbytherulemaking
authorityforfilinganappeal,andalso theextendedperiod
havingbeenprovided,andnofurtherextensionthereofhaving
been envisaged orcontemplated,the appellate authority
cannotgrantanyfurtherextensionbeyondthestatutoryperiod
oflimitation.HehasalsoplacedrelianceinthecaseofRPFC
VS EPFAT,decidedbytheHon’blePunjab& HaryanaHigh
CourtinCWPNo5201/2000.

In his reply the learned counselfor the appellant
submittedthatinfacttherehasbeennodelayinfilingthe
appealbutasanabundantcautiontheprayerforcondonation
ofdelayhasbeenmade.Whilepointingoutthedefectsand
discrepancies in the impugned orderand recovery notice
including none mentioning of the mensrea for delayed
remittance entailing liability for damage and interest,he
submittedthattheappellanthasastrongarguablecaseinthe
appealandtheTribunalshouldnotactinahypertechnical
mannerindealingwiththedelaycondonationprayer.Inthis
regardhehasplacedrelianceinthecaseofNBalkrishnanVS
M Krishnamurthy(AIR1998 SC3222)to argue thatRule of
limitationarenotmeanttodestroytherightoftheparties.He
also submitted thatthe impugned orderhas been passed
behindthebackoftheappellantandtheappellanthasafair
chanceofsucceedingintheappeal.HencetheTribunalshould



considerthecircumstancesshownforcondonationofdelay
andadmittheappeal.

Whilefullyagreeingwiththesubmissionthatcourtsand
Tribunalsexisttosubservethecauseofjusticeandnotto
punishthepartiesforthefaultcommittedinconductofthe
case,inthiscase,therespondenthasplacednorecordtomake
thetribunalbelievethattheimpugnedorderwasdulyservedon
theappellant.Butfrom thecircumstancesitisprovedthatthe
impugned orderneverreached the appellantuntilitwas
collectedaftertheinitiationoftherecoveryproceeding.

Hence considering the submission advanced by the
learnedcounselforboththeparties,itisheldthatthepresent
appealthoughhasbeenfiledaftertheprescribedperiodof
limitation,the same has been properly explained by the
appellant.Thedelayisthuscondoned.

Now itistobeconsiderediftheappealchallengingthe
orderu/s7Qcanbemaintainable.

RecentlytheHon,bleHighCourtofDelhiinthecaseof
M/S RajivGandhiCancerInstituteAndResearchCentervs.
APFC,afterrelyingonthejudgmentoftheHon’bleSCinthe
caseofArcotTextileshaveheldthattheappealagainstthe7Q
orderismaintainable ifithasbeenpassedafteracommon
inquiry,whichmakestheorderscomposite.Inthismatterthe
copiesofthedailyproceedingsfiledbytheappellantclearly
exhibitsthecommonprocedureadoptedbythecommissioner
though two separate orders have been passed.Hence the
separateorderspassedbeingcompositeinnaturetheappeal
challengingtheorderspassedu/s14Band7Qareadmitted.

The appellant has stated that the commissioner
conductedtheinquirybehindthebackoftheappellantand
passedanonespeakingandunreasonableorderinwhichno
findinghasbeengivenonthemensreaoftheappellantforthe
delayed remittance.Notonly thatchance to explain the
mitigatingcircumstancesandacutefinancialproblem ofthe
appellantwasneverallowedbythecommissioner.Hethereby
submittedthattheappellanthasanarguablecaseintheappeal.
Unlesstheappealisadmittedwithadirectionofinterim stayon
theimpugnedorder,seriousprejudicewouldbecausedtothe
appellant.

BycitingseveraljudgmentsoftheApexCourtincluding
thecaseRSLTextiles,hesubmittedthatthecommissioner,
whiledischargingaquasijudicialfunctionisexpectedtogivea
finding on the mensrea ofthe establishmentfordelayed
remittance,sincetheApexCourtinthecaseofRSLTextiles
have held thatin absence ofa finding on the mensrea,
impositionofdamageisillegalasalldelayeddepositcannot
entailtheestablishmentforpaymentofdamage.Hethereby



submittedthattheappellanthavingastrongarguablecase,the
impugnedorderbestayedwithoutanyconditiontilldisposalof
theappeal.Tosupporthisargumenthehasrelieduponthe
caseofH.K.Corporationvs.APFC,OldvillageIndustriesvs.
APFC andseveralothercasesdecidedbytheHon’bleHigh
CourtofDelhiandarguedthatthisisafitcaseforgrantof
unconditionalinterim stay on the impugned orderpending
disposaloftheappeal.

Of course the appellant strenuously canvassed the
groundsoftheappealandthedefectsintheimpugnedorderto
makethistribunalbelieveatthisstageaboutit’sfairchanceof
success.ButtheTribunalatthisstageisnotexpectedtomake
arovinginquiryonthemeritoftheappealwhenrespondentis
yetto fileit’sobjection.

Keepinginmindthesaidprincipleoflaw decidedbythe
Hon’bleCourtandonhearingtheargumentadvancedbythe
counselforboththeparties,anorderneedtobepassedonthe
interim reliefofstayastheappealhasalreadybeenorderedto
beadmitted.Thefactorswhicharerequiredtobeconsideredat
thisstageforthepurposeofinterim stayoftheimpugnedorder
aretheperiodofdefaultandtheamountofdamagelevied. 

In this case the period ofdefaultas seen from the
impugnedorderisfrom 11/1994to07/2015i.eforaperiodof
abouttwentyyears,andtheamountofdamageassessedis
equallybig.Thusonhearingtheargumentadvanced,itisfelt
properanddesirable thatpendingdisposaloftheappeal,the
said amountbeprotected from being recovered from the
appellant.Furthermore in the case ofMulchand Yadavand
Anothervs.RajaBulandSugar Companyandanotherreported
in(1982)3SCC484 theHon’bleSupremecourthaveheldthat 
thejudicialapproachrequiresthatduringthependencyofthe
appealtheimpugnedorderhavingseriouscivilconsequence 
mustbesuspended.

Inthiscaseitisaccordinglydirectedthatthereshouldbe
aninterim stayontheexecutionoftheimpugnedorderslevying
damageandcalculatinginterestpendingdisposaloftheappeal.
Butthesaidinterim ordercannotbeunconditionalasthe
periodofdefaultspansoveraperiodoftwentyyears. The
appellantisdirectedtodeposit30%oftheamountassessedas
damageandinterestthroughChallanwithinfourweeksfrom
thedateofcommunicationofthisorderasapreconditionfor
stay of the impugned orders pending disposal of the
appeal. Callon09February,2022forcomplianceandreplyby
respondent.

PresidingOfficer


