- CGIT-1/EPFA-27 of 2020

Date: 12/11/202
M/S. SHRI SHAKUNTALA KANTILAL ISHVARLAL |
MUMBAI - APPELLANT

vis. - =
ASSISTANT PROVIDENT FUND COMMISSIONER

MUMBAI - RESPONDENT

RDE
Mr.H.L.Chheda, Authorized Representative for the Appellant is present.
Mrs.Ravi Ratheesar; Adv present for the Respondent.
The matter was held through video conferencing. |

The present appeal is filed by the appellant under section 7| of the EPF & MP Act, 1952
[hereinafter referred to as ‘Act] against the order dated ,_-2,8;:02;2020',_passed' by the

Regional Provident Fund Commissioner, the Respandent under section 14B of the Act.
Along with appeal appellant has filed application for waiver of deposit u/s. 7-O of the Act.
An application for condonation of delay has also been filed by the appeliant.

Copies have already been fumished to the respohdents. )




Leamned counsel for the appellant submitted that the impugned order pessed by the
Respondent was ,i_llbgi’wl. ilegal and fastened the penalties of Rs.11,79,474/-. The
appellant submitted that the. respondent commissioner functioned in 'Dual-Capacity' ‘as
pfosecu’tdr as well as quasi-judicial authority, whlch is agamst me pnnciples o! natural
justice. The appeliant subfnltted that there was non-applimhon of mind on the part of
respondent commissioner while passing the impugned order and passed non-speaking

and non-reasoned order and prayed to quash and set aside the impugned order

At the time of hearing, leamed counsel for the tespon_dent -'Mr;Ravi_- Rathees,ar'v has*no.t?
opposed the condonation of delay application. Perusal of the appli‘(ation for wndoneﬁoh
of delay reveals that sufficient cause has been mentioned in the application. According to
the verdict of Hon'ble =Apex Court, due 1o the special circumstances oi--'the pandemic

COVID-19, delay condonation application is allowed.

So far as application for stay is concemed, | have gone through the contentions raised by

both the parties. The total amount of penal damage is Rs 11,79,474/-.

With regard to the application for waiver of deposit under proviso to section 7-O of the PF
Act, Ieamed counsel for the Appelliant submitted that the respondent commissioner has
passed an order w's 14-B dated 28.02.2020 and has levied penal damages without

issuance of proper notice to the: Appellant and ignoring the mmgahng cnrwmstances

records of facts available and requesting either to waive or reduce the proposed penal.

damages as the appellant was not willful defaulter and the actions of the appellam in
remitting the monthly provident fund contributions cannot be termed as either mens rea

or actus reus. He further submitted that if the waiver is not granted, it will double




jeopardize the Appellant, as the Appellant is vrcum of arbitrariness and colerful exercrse
of power by the Respondent, He also submitted that. the balanoe of convenlenoe is also

in favour of the Appellant.

In this case, the damages levied is 11 79,474/- Moreover, appellant has disputed the
same on the various grounds mentioned in appeal and waiver applrcations All these
aspacts no doubt makes out a Strong arguable case for the appellant. lf there would not
be stay on the execution of the impugned order certainly that would causa undue hardship -
1o the appellant. At the same time, it is held that the stay shall not be uncanditional and it
is in these facts and circumstances, it is dxrected that the appellant shan deposrt nomrnal
amount i.e. 10% of the assessed damages as pre-condiﬁon for grant of stay wsthm one
month from the date of communication of the order tailing which there wouid be no stay

order.

It is made clear that the order passed separately u/s 7Q of the Act not berng appealable

shall not be affected by this interim order of stay.
| hereby pass the following order.

> Appeal is admitted. -

> Appellant is dtrected to deposit 10% ef"'thefes,sessedarﬁeurit wim the
respondent within one month from the date of order.

> On depositing 10% of the assessed amount with the respondent within
one month from the date of or'der. the impugned order is stayed

> The respondent is dlrected not to taka cnarcive stana till furthar

orders. ‘ |
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