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JUDGMENT
(Passed on 04™ day of August, 2025)

The present appealiis-directed against the order dated 02.07.2012, passed by
Respondent Authority under“section 7-C of the-Employees Provident Fund &
Miscellaneous Provisions Act, 1952 (hereinafter referred to as the ‘Act’), holding
the Appellant Establishment liable to deposit PF dues of its 35 employees and has
assessed the amount at Rs. 2,83,201/-, further directed the Appellant Establishment
to deposit the amount within time frame mentioned.

The facts connected in brief are mainly that, according to the Appellant
Establishment they are Hospital, covered under the Act and have been allotted
separate PF No. MP/3332. An ex-employee of the establishment filed a complaint
before Respondent Authority alleging that establishment failed to deposit amount
of his Provident Fund and of other employees, details mentioned in the complaint.
Notice under section 7-A of the Act was issued by the Respondent Authority . During
the enquiry, it came out that a Public Interest Litigation W.P. No. 284/2000 was
pending before the Hon’ble High Court of Madhya Pradesh on the same matter and
with regards to same dispute between the parties. In light of this fact, the
proceedings were kept in abeyance. The complainant filed an application under
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section 7-B of the Act seeking review of the order of Respondent Authority keeping
the proceedings in abeyance, which was finally dismissed after hearing vide order
dated 06.06.2003, holding the allegation in the complaint without substance.

The Public Interest Litigation No. 284/2000 was also dismissed by Hon’ble
High Court after hearing vide its order dated 11.08.2004, the complainant was also a
party in the Public Interest Litigation. Thereafter, complainant (respondent No. 2) in
the appeal again moved another application u/s 7-C of the Act, before the
Respondent Authority on 05.05.2008 to initiate the enquiry proceedings.

Notice was issued to the Appellant Establishment on behalf of the
Respondent Authority which was served on them. They appeared and submitted
their reply stating that the enquiry is being reopened under section 7-C of the Act is
bad in law because firstly, it was not initiated by the Authority who had decided the
Review Petition under section.7-B-of the Act and secondly, the proceedings under
section 7-C of the Act wefe initiated.after 5'years from the date of order under
section 7-B of the Act, whichiisidated"06.06.2003."Fhey also took.a case that they do
not have any records redquired-because firstly, they are*very0ld and secondly, they
are damaged.

The Respondent Authority , ignoring the grounds taken by the Appellant
Establishment against proceedings under‘section 7-C of the Act, illegally proceeded
in the enquiry and recorded the impugned' finding as well assessment completely
against law and fact..Hence this appeal.

Grounds of, Appeal,\are mainly that the Respondent Authority committed
error in law in ignoring the.fact that proceedings under séction 7-C of the Act could
be initiated only by the Authority “who had passed.the order under section 7-A and
7-B of the Act and also that the proceedings were initiated-after 5 years of date of
order under section 7-B of ‘the-Act i.e., '06.06.2003.-The Respondent Authority
travelled beyond the scope of section=7-€-thus, committed error in law. The
Respondent Authority wrongly recorded finding that the 35 employees were
employees of the Appellant Establishment only, on the ground that they are
members of a society which required that only employees of the Appellant
Establishment could be its members.

Defending the impugned finding and assessment, the Respondent Authority
has taken a case in their counter to the appeal that the impugned order dated
19.06.2012 has been passed by the Authority under section 7-C of the Act and in
pursuance of direction of Hon’ble High Court of Madhya Pradesh dated 19.04.2012
passed in W.P. No. 2648/2012 because the amount escaped notice/escaped
determination against the Appellant Establishment with respect to 35 employees as
mentioned in the list enclosed with the notice dated 06.03.2012 (Annexure-A/27) to
the appeal. According to the Respondent Authority , a complaint was made by one
Mr. Suresh Rughani, an ex-employee of the Appellant Establishment, proceedings
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under section 7-A of the Act was initiated by the department in the year 2003. It
came to the knowledge during the proceedings as informed by the Appellant
Establishment that the issue raised in the complaint of the complainant/employee
was already pleaded in Writ Petition No. 284/2000 pending before the Hon’ble High
Court of Madhya Pradesh at Indore Bench. Hence proceedings under section 7-A of
the Act were kept in abeyance. The complainant filed an application under section 7-
B of the Act and order on the application under section 7-B was passed after hearing
all the parties on 06.06.2003 the complaint of the complainant was dismissed. This
order was not challenged by any of the parties including the complainant. The
complainant again filed an application in 2007 before the Respondent Authority
with a request to initiate proceedings under section 7-C of the Act. Consequent,
thereto the Department decided on 23.11.2007 to initiate proceedings under
section 7-C of the Act to be initiated by Assistant Provident Fund Commissioner, Shri
Sanad Kumar with following directions issued to him.

(1) He will initiate ,proceedings under..section (7:C. of ‘the Act taking into
consideration the pending-application of the complainant.

(2) He will afford adequate opportunity-to the complainant in'connection with
his grievance/complaint and let him substantiate the allegation against the
officers.

(3) He shall take assistance of any Enforcement Officer posted at Indore for
constituting special squad for concluding the proceedings’at the earliest and
to ensure proper compliance.

It is further\the’case of the Respondent Authority/ that after a series of
litigations between the parties.with respect to jurisdiction’and.limitation, the matter
was finally decided by, them vide“order dated 29.06:2012, in view of the direction
dated 19.04.2012 and 10:01.2012 passed by Hon’ble<High Court of Madhya Pradesh
in W.P. No. 2648/2012 and W:A:-No. 177/2011, the decision to reopen the case was
taken on 27.11.2007 i.e., within 5 years-of-passing of order dated 06.06.2003 as the
period of limitation of 5 years shall be calculated from the date of communication of
the order under section 7-A or 7-B of the Act. Thereafter, the impugned finding that
35 employees were the employees of the Appellant Establishment and were entitled
to be covered under the Act was recorded on the basis of evidence which is correct
in law and fact.

The Appellant Establishment has filed rejoinder in which they have alleged
that the passing of the impugned finding that these 35 employees are employees of
the Appellant Establishment is solely on the membership of the society, which is
incorrect in law and fact. The finding of the Respondent Authority that the
proceedings under section 7-C of the Act are within limitation of 5 years from the
date of receipt of order is also without any evidence in this respect. The action of
the Respondent Authority in unsettling the finding of the earlier Commissioner
under section 7-B of the Act is also incorrect in law. That these workers were not the
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employees of the Appellant Establishment within the Act as they were only engaged
in construction or other activities which is not a regular business of the Appellant
Establishment that too for a short time.

| have heard argument of Learned Counsel Mr. Uttam Maheswari for the
Appellant Establishment and Mr. J. K. Pillai for Respondent Authority . The
respondent No. 2, the complainant never appeared in the appeal. Both the sides
have filed written arguments which are part of record | have gone through the
written arguments and the record as well.

On perusal of the record in light of rival arguments following point comes up for
determination in the case in hand.

(1) Whether the finding of the Respondent Authority that the proceeding under
section 7-C of the Act was-within-limitation.of 5 years has been recorded
accordingly in law and fact?

(2) Whether the finding and assessment-of the"'Respoendent Authority that 35
employees are’employeesof the Appellant Establishment for the purpose of
the Act has been.recorded accordingly:in law and fact?

Point for determination No.1.

Before entering into any discussion, section 7-C of the Act requires to be
reproduced and is béing reproduced as follows:-

“7-C. Determination of escaped amount —

Where an order determining the amount due from an employer under
section 7-A or section 7-B has been passed and if the officer who passed the
order—

(a) has reason to believe-that by reason of the-omission or failure on the
part of the employer to make any document or report available, or to disclose,
fully and truly, all material facts necessary for determining the correct amount due
from the employer, any amount so due from such employer for any period has
escaped his notice;

(b) has, in consequence of information in his possession, reason to believe
that any amount to be determined under section 7-A or section 7-B has escaped
from his determination for any period notwithstanding that there has been no
omission or failure as mentioned in clause (a) on the part of the employer,

he may, within a period of five years from the date of communication of the
order passed under section 7-A or section 7-B, re-open the case and pass
appropriate orders re-determining the amount due from the employer in
accordance with the provisions of this Act:
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Provided that no order re-determining the amount due from the employer
shall be passed under this section unless the employer is given a reasonable
opportunity of representing his case.”

The case of the Appellant Establishment is that the order under section 7-B of
the Act was passed on 06.06.2003 and the notice under section 7-C of the Act was
issued by Respondent Authority on 02.06.2008. There is nothing on record to
indicate that on which date the order under section 7-B of the Act were
communicated by Respondent Authority to the Appellant Establishment, the
Appellant Establishment denies any communication of order under section 7-B of
the Act as claimed by Respondent Authority . Hence without evidence with respect
to date of communication of the order under section 7-B, the finding of the
Respondent Authority for the proceedings under section 7-C of the Act are bad in
law.

Perusal of the impudghedeordér reveals that the Respondent Authority has
though mentioned about section 7-C-at Page 4 of his order'but has not recorded any
specific finding on the’'pointrof limitation, relevant portion of.the impugned order on
the point of limitation is being reproduced as follows:-

“A plain reading of the said Section 7-C makes it evident that for invoking
the said Section the Authority has redasons to believe that there is certain amount
which has escaped<his notice/escaped from. his determination.due the reasons
mentioned in clause_(a) and or/ (b) of the said Section. It is provided that no order
re-determining the amount due from. the employer shall' be-passed under this
Section unless the'employer.is given a.reasonable opportunity-of representing his
case. It is crystal clear that the said Section 7-C does noet envisage calling for
and/or adducing fresh evidence. Secondly.oppeortunity to represent his case is to be
provided to the employer.

In the instant case there were-information available on records that M/s
C.H.R.C. has failed to extend Provident Fund membership to 35 employees from
their respective due dates of eligibility.

Accordingly a summon dated 06/03/2012 was issued to the employer
disclosing the intended determination of escaped Provident Fund amount.”

The order further speaks that the said enquiry under section 7-C of the Act
was reopened vide summon dated 02.06.2008. Even if the date of communication of
order is taken, the date on which the order under section 7-B of the Act was passed
which is 06.06.2003 because there is nothing on record to indicate the date of
communication of order under section 7-B of the Act to the Appellant
Establishment, the notice under section 7-C of the Act is within the limitation of 5
years which will be 06.06.2008.
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In light of above discussion the argument from the side of Appellant
Establishment fails and the proceedings as well enquiry under section 7-C of the Act
is held not barred by limitation.

Point for determination No. 1 is answered accordingly.

Point for determination No. 2.

Before entering into any discussion on this point, the complaint of the
complainant requires to be considered, there are as many as 11 allegations
made by the complainant in his complaint. The complaint itself is being
reproduced as follows:-

“(¢) A% FTTIIN FHATRIT F1 9177 A1 gaegar ars, aegar
ardia & g7 7 57+ a4

( 7) TITE FHEIRIT % R\ 97 BSARTT BT 7T FCAT

( 3) T & a1 EfFF FATINA-FHATRIT FLATH. 8 & 77 wiaw7 [Afer
AT 7T 127 511 Fre< |

(%) TP T FTIARTFRAT 57 1 ST B TIHIAT 75T #3771
(4) [@IT 5T & ¢4 FIRUT-HTT- B 07.006. 8% % THIAIT F FTGIT
SfETT-adT U9 34 JIAUT HEL & T 379 99 7§ \gRafdd #<7
FIET 1

(§)FHERTTT # 3T T gHFTT 3 ST FTARPATIT 55 #F7 T
FHE & GFTFIT 3 FIRIA. FHI 1 a1 757 Fgs qrag |

(©) FHT HHFRATT H1 LI G 19T TT THA T WL HTIGAT T195 |

(&) THNFTFITIF [FUFT & G577 GIT FIREIT T FF7 A7 97
3T [ TG {{T TI7-TTGT |

(%) FRITH-FRETT GEf ARt ¥ Sailqd AIITH Jiwe H
FTAT A% FaTIRTL-F1-T9F G FEHCT 517 F TaqT BTL, S TF
TEEIAT ATH @ T[T g TIT T &1 3FaTT & HIEIH G [g<E FH 7191
F1 1377 FF T0T @ TFEEIaT AT TG [=RATTAT 81

(¢ o) FIIT FREaeT Z&=", HIF- 300§ & Jaid Froige [F9TT § T
$R0Y & FITT FHATRIT #1 [RgFF 99 7 37 §T ardiie® aaq a1
TIT TF T ¢ %% & FIIRTH FEyarer & [Agfcw aard gu 9fasy Afer
AT 39T 777, O FHATRIT #1 T5 §90% & 9908 TF HY-P00§ &
Favid I3 [FfE arer & a7 T@T 797

(¢¢) g7 @ FafaT 4o FHIRT FiGFe & UF PRI & Farfad
#7207, TFTE GFI7 ST § FIET THT Yo T HAF FHATRAT & AT
i3 fAter sfafaaw &1 qrerT 7g7 1F97 7971

(¢3) FF, £ @ 3¢ TS, Q6 T& ¢ o TIAIT & TITT YT £. 33 laoa #1
T T TEIT FIRT S9ITT THT (39T 17 |

EPFA-54/2017



(¢3) & FFyaw wreveyT qE3xy & Frdcd A
FHATRIT F1 91T (A8 gaegar a1y & F=E7 @7 TIT 81

(¢%) 3FQIX F HTETH & [Fgh #4911 TF Siaed fog eqT%e # &7 7
Fa7 [RIT TTaT 5, T & T gi7 T1951”

The Respondent Authority has made an observation on this point that 35
employees are members of a society in which only employees of the Appellant
Establishment could be the members; hence they are employees of the Appellant
Establishment. Firstly, whether the person is an ‘Employee’ of the establishment or
not, is to be determined in the light of the provisions of the Act section 2(f) of the

Act which defines ‘Employee’, is being reproduced as follows:-

2(f)“Employee” means any_person - who-is-employed for wages in any kind
of work, manual or_otherwise;.in"jor in connection with the work of an
establishment, and who "gets, his._wages directly or. indirectly from the
employer, andincludes-any person,—

(i) employed by or through a-contractorin-or.in\connection with
the'work of the establishment;

(ii) | .engaged as an apprentice, not being an apprentice engaged
under the Apprentices Act, 1961 (52 of 1961), or under the
standing orders of the establishment;

On perusal of,thesorder.under section 7-B of the“Act reveals that, this point
was raised by the complainant during.the proceedings under séction 7-B of the Act
and there was a specific finding récorded by ithe’Authority in-his order under section
7-B of the Act that these employees are contractor labetrers and other employees,
who are not associated with the business of the employer and engaged for a short
period, hence they are not ‘employees’ as defined under the Act.

An employee of an establishment may be a member of society established by
the employees or the establishment but for the benefit of the Act he has to qualify
in accordance of section 2(f) of the Act, there is a specific finding that some
employees, who are Carpenters or other workers engaged in some activities for the
time being which are not connected with the regular business of the employer.
Hence, finding of the Respondent Authority in the impugned order that the 35
workers are employees of the Appellant Establishment because only an employee of
the Appellant Establishment can be a member some society and all these workers
are also members ignoring the fact whether they are engaged in connection with
the work of establishment cannot be held to be recorded in law, hence such finding
cannot be allowed to sustain accordingly. The finding of the Respondent Authority
of holding the 35 workers as employee under the Act is held vitiated in law.
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Point of determination No. 2 is answered accordingly.

No other point was pressed.

On the basis of above discussion and findings, the appeal deserves to be
allowed.

ORDER

The appeal is allowed, the impugned order dated 29.06.2012 is set aside.

No order as to cost.

Date:- 04/08/2025 P.K. Srivastava
(Presiding Officer)

Judgment Signed, dated and pronounced.

Date:- 04/08/2025
P:K. Srivastava
(Presiding Officer)
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